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be compelled specifically to perform the covenants of the lease, 
but it does not follow that a court of equity is without power to 
prevent irreparable damage where the right sought to be pro- 
tected is one materially different from that found in ordinary 
executory contracts. In addition to and arising out of his con- 
tract, the plaintiff had a well defined property right, by reason of 
the possession of the subject matter of the lease for the term, 
and his interest in the property of the mutual undertaking, 
which was substantially a partner's interest. This last right is 
expressly protected by the Civil Code. 5 It is submitted that the 
true basis of this decision is the protection of this property 
right. 

D. A. M. 

Evidence: Confessions. — Ordinarily, whatever a party says 
can be used against him. This applies to a defendant in a criminal 
case as well as to anyone else. Where, however, a defendant has 
confessed to a crime, the evidence is so conclusive that he virtually 
stands condemned. To guard against untrue confessions, ex- 
torted by force or induced by promise, the court requires a pre- 
liminary showing that no improper means have been used. The 
test, of course, should be, are the means used such as might in- 
duce a false confession. Although the courts have gone pretty 
far in excluding confessions because of promises that by no 
reasonable inference could have induced a false confession, it re- 
mained for Bram v. United States 1 practically to eliminate the 
distinction between admissions and confessions, and to exclude a 
statement which denied guilt and merely afforded an inference 
of guilty knowledge, because the prisoner was in the custody of 
an officer, and was interrogated while being stripped for the 
purpose of search. 

This remarkable decision was based in part on the constitu- 
tional privilege against self-crimination, with which it has noth- 
ing whatever to do. The case has ever since been the classic 
example cited by the critics of the administration of the criminal 
law. 2 The weakness of the authority and the fallacy of the 
reasoning on which it rests have often been exposed, 3 but unfort- 
unately, the glamor of its exalted source has led the California 
court to characterize the opinion as "masterly," and on the 
strength thereof, to reverse a judgment because of the admission 



5 Civil Code of California, sec. 2430, sub. 4. 

1 (1897) 168 U. S. 532 (three judges dissenting). 

2 Reports of American Bar Association, 1913, Vol XXXVIII, p. 
1102, Address of Mr. Moorfield Storey. 

3 State v. Trusty, (1898) 1 Pen. (Del) 319, 40 Atl. 766; State v. 
Storms, (1901) 113 la. 385, 85 N. W. 610; State v. Wescctt, (1905) 
130 la. 1, 104 N. W. 341; Commonwealth v. Williams, (1898) 171 
Mass. 461, 50 N. E 1035; Roesel v. State, (1898) 62 N. J. L. 216, 41 
Atl. 408; Thayer, Cases on Evidence, p. 294; Wigmore on Evi- 
dence, sec. 823. 
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of a confession obtained after a persistent examination character- 
ized by emphatic and coarse profanity, but with no inducement, 
promise, hope or threat, or any circumstance likely to produce 
an untrue confession.* 

_ The decision was followed in People vs. Borello, 5 although in 
this case, as pointed out in the concurring opinion, there was at 
least one promise that might induce an untrue confession. 

Now comes People vs. Quan Gim Gow 6 where there were no 
threats, no promises, no profanity, no lengthy examination; 
nothing but an adroit series of questions, taking advantage of 
the psychological state of mind of a guilty man immediately after 
the crime. This decision is peculiarly unfortunate, for there 
is not the slightest indication that the confession was untrue, or 
that the questioning had the least tendency to produce a false 
confession or that the court believed the defendant innocent 
The court states that the questioning wore through the "mental 
resolution of silence." Where or when has that been held to 
render a confession inadmissible? The net result seems to be 
that by judicial legislation overturning the established common 
law, a confession made to officers of the law in response to ques- 
tions is inadmissible, for, if People vs. Quan Gim Gow is law, 
what questions can be asked by the officers of the law of a 
prisoner in custody? Disapproval of third degree methods is 
probably at the basis of these decisions, but it is submitted that 
the remedy for such abuses as exist should rest with the legisla- 
ture. The exclusionary rule adopted by the California courts 
has apparently the deplorable result in this case, of freeing a 
self-confessed murderer, under circumstances where other evi- 
dence can probably not be obtained. 

It may also be questioned whether the third degree abuse, if 
it exists, will be lessened by these decisions, for the 'sweating" 
process is generally used not so much for the purpose of elicit- 
ing a confession to use on the trial, as to obtain other evidence 
from which the police can establish the case. 

A too strict exclusion of confessions has a tendency to bring 
about a more relentless use of the "third degree," so that the 
present line of decisions may be really having an effect quite 
the opposite from the court's intention, besides contributing 
powerfully to the movement for a repeal of the constitutional 
provision against self-incrimination, a privilege which may well be 
worth preserving. The court also perpetuates the errors of 
Bram vs. United States 7 in treating exculpatory statements as con- 



* People v. Loper, (1910) 159 Cal. 6, 112 Pac. 720, (three judges 
dissenting). 

s (1911) 161 Cal. 367, 119 Pac. 500. 

6 (Dec. 17, 1913) 17 Cal. App. Dec 786; rehearing denied by 
Supreme Court, Feb. 13, 1914. 

i (1897) 168 U. S. 532. 



COMMENT ON RECENT CASES 243 

fessions, 8 and in the theory that where a statement is offered as a 
confession, though really only an admission, it must be governed 
by the confession rule. 

A. M. K. 

Evidence: Exception to Hearsay Rule: Statement of 
Present Physical Condition or Present Pain, When not 
Made to a Physician — Since the early Massachusetts case of 
Barber v. Merriam, 1 the exception to the hearsay rule in the 
matter of "pain statements" has been somewhat confused. Ex- 
pressions of present pain in the form of inarticulate groans are 
everywhere admissible 2 on the theory that they are spontaneous 
and therefore free from premeditation. Logically, assertions 
of present pain in definite words should likewise be admissible, 
because they have an equally certain guaranty of trustworthiness. 
Groans are as easily manufactured as words. But an anomalous 
limitation has been placed on statements of present pain. Barber 
v. Merriam held that statements as to past pain were admissible, 
as an exception to the hearsay rule, where made by a patient to 
a physician in consultation. By an apparent misunderstanding of 
this case the New York Courts applied this limitation to all 
statements of pain, whether past or present. 3 Unfortunately, 
many courts, including that of California, have cited and fol- 
lowed the New York decisions as the orthodox rule. 4 In the 
absence of any sound distinction between groans and articulate 
assertions of pain, one principle should be applied to both. It 
may be admitted that involuntary expressions of pain, having a 
guaranty of trustworthiness in their spontaneity, stand as an ex- 
ception to the hearsay rule. 

But the exception may be stated more broadly, so as to in- 
clude all statements as to present physical condition. Its basis is 
the peculiar character of the facts contained in these statements. 
Matters of physical feeling are only within the knowledge of 
the person who experiences them. The guaranty of trustworthi- 
ness is the fact that such statements are ordinarily made without 
any motive of self-seeking but are naturally a part of ordinary 
conversation. The guaranty is much the same as that in the ex- 
ception as to family pedigree. 

But at most the trustworthiness of statements as to present 
physical condition cannot be more than a presumption always 
subject to rebuttal where any circumstances of suspicion arise. 
The exception should be limited to cases where the person him- 
self is unavailable as a witness at the time of trial. This cir- 
cumstance supplies the necessity for the rule. In most juris- 



8 Chamberlayne, The Modern Law of Evidence, sec. 1475. 

1 Barber v. Merriam, (1865) 11 Atl. 322. 

2 Wigmore on Evidence, sec. 1718. 

a Reed v. R. Co., (1871) 45 N. Y. 578. 
* Wigmore on Evidence, sec. 1719. 



